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Bef ore: Edwards and Rogers, Circuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the Court filed by Crcuit Judge Edwards.

Edwards, Circuit Judge: The Mgratory Bird Treaty Act
("MBTA"), 16 U S.C. ss 703-712 (2000), extends protection to
all birds covered by four mgratory bird treaties, which, in
rel evant part, define mgratory birds to include the famly
Anat i dae. Congress has del egated authority to the Secretary
of Interior ("Secretary") to inplenment the treaties covered by
the MBTA. See 16 U.S.C. s 712(2). Under this authority,
the Secretary has published lists of protected mgratory
bi rds.

The instant case arose when appellant Joyce Hill filed a | aw
suit pro se in District Court claimng that the Secretary's
regul ation violated the MBTA in excluding nute swans from
the List of Mgratory Birds promulgated at 50 CF. R s 10.13
(2000). The District Court rejected Hll's claimand granted
summary judgnment in favor of the Secretary. H Il now
appeal s fromthat adverse judgnent.

The disposition of this case is very nearly governed by
Chevron step one. See Chevron U S. A, Inc. v. Natural Res.
Def. Council, Inc., 467 U S. 837, 842-43 (1984). This is so
because the plain neaning of the statute and the applicable
treaties strongly indicates that mute swans are qualifying
m gratory birds under the MBTA. W hesitate, however, to
decide this case on Chevron step one grounds, because of the
odd regul atory schene created by the MBTA which refers to
four different treaties to glean a single substantive definition
of migratory birds and the absence of any agency pronounce-
ment on the specific issue before the court. W therefore
assune, arguendo, that the disputed agency action is not
positively foreclosed by the plain nmeaning of the statute.

Even indul ging in such an assunption, however, the Secre-
tary's position fails under Chevron step two. The Secretary
points to nothing in the MBTA, treaties, or admnistrative
record to support the exclusion of mute swans fromthe List
of Mgratory Birds. And the statute and rel evant treaty
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support Hill's claimthat mute swans shoul d be included on

the list. Accordingly, we reverse the judgnent of the District
Court on HIl's MBTA claim grant judgnent for appellant,

and vacate the Secretary's List of Mgratory Birds, codified

at 50 CF. R s 10.13, insofar as the |ist excludes nute swans.
We affirmthe judgnent of the District Court rejecting HIIl's
conpl aint resting on the National Environmental Policy Act
("NEPA"). W agree with the trial court that the NEPA
claimis neritless.

| . Background
A Miut e Swans

Mute swans - scientifically titled cygnus olor - are undis-
puted nmenbers of the famly Anatidae. Mite swans in the
United States probably descend from European birds intro-
duced for ornanental purposes beginning in the md-19th
century. Mchael A G aranca, et al., Mite Swan, The Birds
of North America No. 273, 1 (1997). Mite swans generally do
not mgrate |ong distances, naking only "short-distance sea-
sonal novenents” to find ice-free water. 1d. at 3. They are
"highly territorial” and can treat other species with "direct
antagonism" Id. at 10. |Indeed, the Government clains that
mut e swans "occupy habitat and consune food used by m gra-
tory, endangered, and threatened species.” Keith M Waver
Decl. p 16, reprinted in Joint Appendix ("J.A ") 24. There is
al so information to suggest that nute swans cause ecol ogi ca
damage: "As an exotic, feral species, the Mite Swan's effects
on native ecosystens are a concern. Potential effects range
from overgrazi ng aquatic vegetation to displacing native wa-
terfow." G aranca, supra, at 2. See also Mem from Rowan
W Gould, Acting Director of Fish and Wldlife Service, to
Regional Directors 1 (Mar. 24, 1995), reprinted in J.A 79 ("If
uncontroll ed, nmute swans pose a serious threat to the ecol ogi -
cal integrity of many areas, including the National Wldlife
Ref uge System and ot her Federal |ands committed to the
mai nt enance of natural wildlife diversity.").

Ceneral ly, state governments have assuned responsibility
for the managenent of nute swan popul ations. Recently,
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however, Departnent of the Interior ("DAO") officials at the
Bl ackwat er National WIldlife Refuge secured a permt from
the Maryl and Departnent of Natural Resources to kill up to

50 nmute swans per year. DO officials claimto have taken
only ad hoc neasures to control mute swan popul ations, and
they assert that "no concerted effort to eradicate nmute swans
fromany refuge has been undertaken by the [Fish and

Wldlife Service].” Ronald E. Lanbertson Decl. p 8, reprint-
ed in J. A 67.

B. Statutory and Regul at ory Background
The MBTA states that,

[ulnl ess and except as pernmitted by regul ati ons nmade as
herei nafter provided in this subchapter, it shall be unl aw

ful ... to pursue, hunt, ... [or] kill ... any mgratory
bird ... included in the terns of the conventions be-
tween the United States and Great Britain [on behal f of
Canada] ... , the United States and the United Mexican
States ... , the United States and the Governnent of
Japan ... , and the ... United States and the Union of

Sovi et Soci alist Republics.

16 U.S.C. s 703. The MBTA does not define "migratory
bird" but nerely refers to the treaties for a definition. The
Secretary, however, has declared that:

M gratory bird neans any bird, whatever its origin and
whet her or not raised in captivity, which belongs to a
species listed in s 10.13.

50 CF.R s 10.12. Section 10.13, in turn, lists "all species of
mgratory birds protected by the [MBTA]." 50 CF.R

s 10.13. The only swans on the List of Mgratory Birds in

s 10.13 are trunpeter, tundra, and whooper swans. The
Secretary's regul ations do not explain why nute swans are
excluded fromthe List of Mgratory Birds.

The four treaties to which the MBTA refers each provide
different definitions of covered birds. The 1916 treaty with
Great Britain ("the Canada Treaty") broadly defines m grato-
ry birds to include "Anatidae or waterfow , including brant,
wi | d ducks, geese, and swans." Convention for the Protection

of Mgratory Birds, Aug. 16, 1916, art. |, s 1(a), U S -G.
Brit., 39 Stat. 1702. The Proclamation to the Canada Treaty
refers to birds that mgrate across national borders:

VWer eas, Many species of birds in the course of their
annual migrations traverse certain parts of the United
States and the Dom ni on of Canada; and

VWher eas, Many of these species are of great value ..

but are neverthel ess in danger of extermni nation through
| ack of adequate protection during the nesting season or
while on their way to and fromtheir breeding grounds.

Id. Canada and the United States anmended the 1916 treaty
with a 1995 Protocol that revised the definition of mgratory
birds to include "Anatidae, or waterfow (ducks, geese and
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swans)." Protocol Amending the 1916 Convention for the

Protection of Mgratory Birds in Canada and the United

States, Dec. 14, 1995, art. I, s 1, US. -Can., Sen. Treaty Doc.

104- 28.

The 1936 treaty with Mexico al so defines mgratory birds
broadly to include "Famlia Anatidae." Convention for the
Protection of Mgratory Gane Birds and Gane Manmal s,

Feb. 7, 1936, art. IV, U S -Mx., 50 Stat. 1311. The introduc-
tory Proclamation to the Mexico Treaty refers to "m gratory"”
birds without regard to their origin:

VWereas, sone of the birds denom nated mgratory, in
their novenents cross the United States of Anmerica and
the United Mexican States, in which countries they live
tenmporarily;

VWereas it is right and proper to protect the said

m gratory birds, whatever may be their origin, in the
United States of America and the United Mexican States,
in order that the species may not be extermn nated.

I d.

The 1972 treaty with Japan defines migratory birds nore
specifically:



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5432 Document #647802 Filed: 12/28/2001

(a) The species of birds for which there is positive evi-
dence of mgration between the two countries fromthe
recovery of bands or other markers; and

(b) The species of birds with subspeci es comon to both
countries or, in the absence of subspecies, the species of
birds conmon to both countries. The identification of

t hese speci es and subspeci es shall be based upon speci -
mens, photographs or other reliable evidence.

Convention for the Protection of Mgratory Birds and Birds
i n Danger of Extinction, and Their Environment, Mar. 4,

1972, art. 11, s 1, U S -Japan, 25 U.S. T. 3331. The Japan
Treaty al so contains an annex that specifically lists "species
defined as migratory birds.” Id. at art. Il, s 2(a). The only

swan identified in the annex is the whooper swan, cygnus
cygnus. Id. at Annex.

Finally, the 1976 treaty with the Soviet Union defines
mgratory birds as:

(a) The species or subspecies of birds for which there is
evi dence of mgration between the Soviet Union and the
United States derived as a result of banding, marking or
other reliable scientific evidence; or

(b) The speci es or subspecies of birds, popul ations of

whi ch occur in the Soviet Union and the United States

and have comon fl yways or common breedi ng, w nter-

ing, feeding, or nmoulting areas, and for these reasons
there exists or could exist an exchange of individuals
bet ween such popul ations. The identification of such
speci es or subspecies will be based upon data acquired by
bandi ng, marking, or other reliable scientific evidence.

Convention Concerning the Conservation of Mgratory Birds
and Their Environment, Nov. 19, 1976, art. I, s 1, US.-
US SR, 29 US. T. 4649. Simlar to the Japan Treaty, the
Soviet Union Treaty includes an annex |isting species by
nane. Only three swan species - whooper, bew ck's, and
whistling swans - are listed in the Annex. Id. at Annex.

The first regulations inplenenting the MBTA sinply im
ported the | anguage of the Canada treaty. See, e.g., US.

Dep't of Agric., Bureau of Biological Survey, 11 Service and
Regul at ory Announcenents 1, 2 (Aug. 21, 1916) (defining
mgratory birds, in relevant part, as "Anatidae or waterfow,
i ncluding brant, wild ducks, geese, and swans"). After a few
rounds of statutory changes that placed regulatory authority
with the President and the Secretary of Interior, the Presi-
dent, by Executive Order, delegated sole authority to the
Secretary to promnul gate regul ati ons under the MBTA. See
Exec. Order No. 10,250, 16 Fed. Reg. 5,385 (June 7, 1951).
The Secretary initially maintained the established definition
of migratory birds. See, e.g., 50 CF. R s 10.1 (1961).

In 1965, the Secretary issued a Notice of Proposed Rule
Maki ng whi ch sought to, anong other things, "further clarify
and define the term ' mgratory birds' " by adding a require-
ment that birds be "indigenous to the United States."” 30

Page 6 of 16
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Fed. Reg. 5,640 (Apr. 21, 1965). These regul ations were
adopted in 1965, see 30 Fed. Reg. 7,571 (June 10, 1965), but

t he indi genous requirenent was short-lived. Two years |ater
the Secretary anmended the MBTA regul ati ons by adding a
definition of mgratory birds that did not include the indige-
nous requirenent. See 32 Fed. Reg. 10,855 (July 25, 1967)
(printing new 50 CF.R s 1.11). This new definition did not,
however, replace the old definition, thus |eaving the regul a-
tions with two different definitions of migratory birds.

These dual definitions remained in place until 1973, when
the Secretary deleted 50 CF. R s 1.11 and changed the
definition of mgratory birds to include

all birds, whether or not raised in captivity, included in
the terms of the [mgratory bird] conventions between
the United States and any foreign country.

38 Fed. Reg. 22,015, 22,016 (Aug. 15, 1973). The Secretary

al so published a list of covered migratory birds, 50 C.F.R

s 10.13, "[f]or reference purposes only." 1d. at 22,017. The
only swans included on the final list were the trunpeter and
whooper swans. See 50 CF.R s 10.13 (1973).

The Secretary proposed revised regulations in 1984 that
added a different qualification to the List of Mgratory Birds.

Page 7 of 16
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See 49 Fed. Reg. 23,197, 23,198 (June 5, 1984). The operative
definition of mgratory birds remai ned the sane, but the
Secretary proposed to "[a]dd species that are of regul ar
occurrence in the United States that were not included on the
last List,” and also to "[d]el ete speci es whose occurrence in

the United States is deened accidental, i.e., the US. is
out side the species' normal range and occurrence is infre-
guent and irregular.” 1d. The Secretary adopted these

changes, see 50 Fed. Reg. 13,708 (Apr. 5, 1985), and the
regul ations remained in effect until this lawsuit was fil ed.

C. Procedural Background

Appellant Hill, appearing pro se, filed a conplaint in D s-
trict Court on July 16, 1999, which was amended on July 30,
1999. Her principal claimwas that the Secretary's failure to
i nclude the nute swan on the List of Mgratory Birds
protected under the MBTA was arbitrary and capri ci ous
under the Adm nistrative Procedure Act ("APA'). On Sep-
tenber 27, 2000, the District Court granted sumrary judg-
ment for the federal defendants. The trial court rejected the
defendants' argunent that Hi Il |acked standing to pursue her
claim On this point, the District Court found that the
"Federal Defendants' failure to protect the mute swan under
the MBTA is causally linked to the di m ni shed presence of
the swan in and about [HIl's] property on the Eastern Shore
of Maryland," that the decline in nute swans reduces Hll's
aest hetic enjoynment of her property, and that the decline
"W ll be aneliorated if Federal Defendants include the bird
under the MBTA." Hill v. Babbitt, Gv. Act. No. 00-01926,
slip op. at 5 (D.D.C. Sept. 27, 2000). On the nmerits, the trial
court found that the treaties underlying the MBTA i npose
conflicting obligations, thus creating an anbiguity in the
MBTA with regard to whet her nute swans nust be incl uded
on the list of protected mgratory birds. Faced with this
purported ambiguity, the District Court held that "agency
deference is the nost plausible alternative"” and granted
judgrment for the federal defendants. Id. at 13. The trial
court also ruled against H Il on her NEPA claim holding that
she had introduced nothing to support the contention that the
government was obliged to conduct an Environnmental | npact

Page 8 of 16
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Statement ("EIS") under the NEPA. Id. at 6 n.15. Hill filed
a notice of appeal on Novenber 27, 2000.

Il. Discussion
A Juri sdiction

The Secretary no | onger challenges HIl's standing to pur-
sue her clainms in federal court, and with good reason. There
is no doubt that the District Court was correct in holding that
H |l satisfies the standing requirenments of Article Ill. See
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., (TOC)
Inc., 528 U. S. 167, 183 (2000) ("environnmental plaintiffs ade-
quately allege injury in fact when they aver that they use the
affected area and are persons 'for whomthe aesthetic and
recreational values of the area will be |lessened by the
chal | enged activity." (quoting Sierra Club v. Mrton, 405 U S.
727, 735 (1972))); Wabash Valley Power Ass'n, Inc. v. FERC
268 F.3d 1105, 1113 (D.C. Cir. 2001) (holding that if injury is
traceabl e to agency decision and a favorabl e decision by the
court will nullify the action that gave rise to injury, then
plaintiff has satisfied causation and redressability require-
ments of Article Il standing).

Because the MBTA does not create a private right of action
or otherw se provide a process for judicial review, the Secre-
tary's disputed failure to include the mute swan on the List of
M gratory Birds can only be challenged by H Il under the
APA.  Though the APA does not directly grant subject
matter jurisdiction to the federal courts, see Califano v.
Sanders, 430 U.S. 99, 105 (1977), challenges brought under
the APA fall within the reach of the general federal jurisdic-
tion statute, 28 U S.C. s 1331. Road Sprinkler Fitters Loca
Uni on 669 v. Hernman, 234 F.3d 1316, 1319 (D.C. Cr. 2000).

As H Il notes,

This case primarily presents the straight-forward ques-
tion whether the Mute Swan (Cygnus olor) is a menber

of the fam |y anati dae as that phrase is used in two
treaties between the United States and, respectively, the
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Uni ted Ki ngdom (on behal f of Canada) and Mexico, and
hence are covered as a protected species under the
Mgratory Bird Treaty Act (MBTA), 16 U.S.C. s 703 et
seq. The Departnent of the Interior has excluded Mite
Swans froma regulatory list of species that it deens
protected by the MBTA. 50 C.F.R s 10.13. Such ex-

clusion has led to nunmerous adverse actions - including
killing and egg destruction - against Mite Swans, thus
injuring those who, like plaintiff, derive i nmense aest het -

ic and cultural value fromthe presence of Miute Swans in
our environnent.

The case presents the further question whether the
conduct of the Federal Defendants adverse to Mite
Swans constitutes "maj or Federal action[]" requiring
preparation of an Environnmental |npact Statenent

(EI'S) pursuant to the National Environmental Policy Act
(NEPA). 42 U.S.C s 4332(2)(0.

Br. for Appellant at 3-4. The District Court had subject
matter jurisdiction under 28 U.S.C. s 1331 to hear these
clains, and this court has jurisdiction pursuant to 28 U S.C
s 1291. W will address the two disputed issues in turn

B. The MBTA and the Treaties
The MBTA covers all migratory birds, as defined by the

four cited treaties with Canada, Mexico, Japan, and the Sovi et
Uni on. The Governnent concedes that the npbst restrictive

treaty definition of mgratory birds - i.e., the one found in the

Canada treaty - governs the disposition of this case. See

Al aska Fish & Wldlife Fed' n v. Dunkle, 829 F.2d 933, 941
(9th Cr. 1987) (holding that "[t]he United States-Canada
Convention is the nost restrictive of the four treaties, and al
of the Secretary's regul ations nmust be in accord with that
treaty"). The CGovernment al so concedes that under the
literal terms of the npbst restrictive treaty - the Canada
treaty - "swans,"” without limtation, are mgratory birds and
therefore presunptively within the protected class. Further-
nore, CGovernnent Counsel acknow edged at oral argunent

that, because of the seasonal novenents of sone nute swans
across the U. S.-Canada border, mute swans are undoubtedly

Page 10 of 16
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"mgratory birds.” Finally, no party doubts the authority of
the Secretary, under s 712(2) of the MBTA, to issue regul a-
tions that create and refine lists of mgratory birds, such as
the list promulgated at 50 C F.R s 10.13. The only MBTA

i ssue before this court, therefore, is whether the Secretary
was justified in excluding the nute swan fromthe List of

M gratory Birds.

Under the fam liar Chevron analysis, "the review ng court
must first exhaust the traditional tools of statutory construc-
tion to determ ne whet her Congress has spoken to the precise
guestion at issue.” Bell Atl. Tel. Cos. v. FCC, 131 F.3d 1044,
1047 (D.C. Cir. 1997) (quotations and citations omtted). The
parties, unsurprisingly, disagree over the meaning of the
MBTA. Hill argues that a sinple syllogismdecides this case:
the operative treaty defines mgratory birds as "swans";
mut e swans are, indeed, swans; and, therefore, the treaty
covers nmute swans. The Secretary, on the other hand, clains
that the statute's purported sinplicity actually ensconces its
anbiguity: the MBTA does not define migratory birds; while
the Canada Treaty references all swans, its Proclanmation
speaks only of birds that mgrate between the U S. and
Canada; though swans are at home all over the world, only
some swans mgrate between the U S. and Canada or are
native to the signatory nations; therefore, it would nake no
sense to include every swan species within the protective
anbit of the MBTA. And, of course, the Secretary clains
that any statutory ambiguity is properly resolved pursuant to
t he agency's del egated authority to regul ate under the
MBTA.

H 1l clearly has the better of this argunment, for the statute

appears as plain as she suggests. The Secretary's argunent

is specious: it rests on a convoluted and strained attenpt to
find anbiguity where none appears. Absent sone limting

| anguage, references to "swans" and "fam |y Anatidae," as are
found in the Canada treaty, undi sputably include nmute swans.
We can discern no anbiguity. And the literal terns of the
statute and treaty do not produce nonsensical results, as the
Cover nment suggests. Rather, the disposition of the princi-

Page 11 of 16
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pal issue in this case is very nearly governed by Chevron step
one, and that disposition favors appellant H |l

Because this case inplicates several aged treaties about
which the Secretary has said virtually nothing, we hesitate to
decide the matter under Chevron step one. This hesitation
conmes in part fromour recognition of the rule that a court
must pay "great weight" to "the meaning given [to treaties]
by the departnents of governnent particularly charged with
their negotiation and enforcenent." Kolovrat v. Oegon, 366
U S. 187, 194 (1961). 1In this case, however, we have not hing
nore than the Secretary's List of Mgratory Birds, with
nothing to explain why nute swans are excluded fromthe list.
Thus, in a situation in which we would normally [ook to the
Government for guidance in assessing the neani ng of disput-
ed treaties, the record is barren. W could, of course, sinply
apply Chevron step one in Hill's favor, for the Canada treaty
and the MBTA, together, support her claim Instead, we wll
gi ve the Governnent the benefit of the doubt, at |east for
now, and anal yze the case under Chevron step two. |n other
wor ds, because the Secretary has yet to address the issue at
hand, we will assune, arguendo, that the disputed agency
action is not positively foreclosed by the plain neaning of the
statute. We do not nean to say, however, that the Secretary
can overcone the apparent plain meaning of the statute and
the treaties if and when the Secretary offers an explanation
for the List of Mgratory Birds. See Prod. Wrkers Union of
Chicago v. NLRB, 793 F.2d 323, 328 (D.C. Cr. 1986) ("When
the intent of Congress is clear ... the court mnust give effect
to the intent of Congress regardl ess of the agency's opin-
ion."). W |eave that question for another day.

Turning to Chevron step two, we nust determ ne "whet her
t he agency's answer is based on a perm ssible construction of
the statute.” 467 U S. at 843. |In other words, we nust defer
to the Secretary's interpretation of the MBTA only if it is
reasonabl e and consistent with the statutory purpose and
| egislative history. See Bell Atl. Tel. Cos., 131 F.3d at 1049.
If the ternms of the disputed statute (and, in this case, the
di sputed treaties) mlitate against the agency's position, and if

Page 12 of 16
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t he agency has offered no support for its decision, then the
agency deci si on cannot be uphel d under Chevron step two.

This court cannot presune the reasonabl eness of an agen-
cy's decision when the ternms of the statute (and treaties)
appear to be contrary to that decision and the agency has
failed to justify its position. Counsel for the Secretary of-
fered several argunments supporting the reasonabl eness of the
mute swan's exclusion fromthe List of Mgratory Birds: the
mute swan is not a native species, the nmute swan's aggressive
and territorial nature causes harmto other protected species
and habitats, and extending protection to the nute swan
m ght affect other treaty obligations of the United States and
statutory obligations of the Secretary. W have no idea
whet her these argunents are pertinent, and, if so, whether

they are conpelling. 1t does not matter, however, for we do
not assume that the arguments of counsel are the sane as the
Secretary's official position. |In fact, the agency record in this

case is utterly silent on any basis, |let alone any reasonabl e
basis, to support the exclusion of nmute swans fromthe List of
Mgratory Birds. And, it is well understood that "[t]he
courts may not accept appellate counsel's post hoc rationaliza-
tions for agency action.” Burlington Truck Lines, Inc. v.
United States, 371 U S. 156, 168 (1962).

In argunments to this court, counsel for the Secretary
contended that the non-native character of the nute swan
justified the bird s exclusion fromthe list. However, no
agency deci sion explains the definition of "native," whether
the mute swan is native or non-native, and nost inportantly,
why the native or non-native character of a species is rel evant
under the statute and treaties. This conplete absence of
support fromthe record is especially inportant here, because
H |l argues that other birds on the List of Mgratory Birds
are non-native under many common definitions. See Reply
Br. for Appellant at 20-21. To uphold the Secretary's exclu-
sion on this ground would require this court to determ ne that
an unpubli shed, unmentioned, undefined, and uncertain factor
coul d reasonably exclude an otherwi se qualified bird from
protection.
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Governnent counsel also clainmed that the nute swan's
destructive and aggressive nature support the nute swan's
exclusion fromthe List of Mgratory Birds. The Secretary
points to nothing in the statute, treaties, or admnistrative
record to support this conclusion, however. |In fact, it is
uncl ear how such a consideration could ever overcone a
statutory requirenent to the contrary.

Li kewi se, Government counsel's argunent that inclusion of
the mute swan on the List of Mgratory Birds nmay affect the
Secretary's other statutory and treaty obligations is nerit-
| ess. According to Counsel, the North American Wetl ands
Conservation Act ("Conservation Act"), 16 U . S. C. ss 4401-
4414, indicates that Congress passed other legislation with
t he "understandi ng that the MBTA and the mgratory bird
treaties require the United States to protect only native
species.” Br. of Appellees at 30. W disagree. The Conser-
vation Act defines mgratory birds as "all wild birds native to
North Anerica that are in an unconfined state and that are
protected under the [ MBTA]" 16 U S.C. s 4402(5). To quali -
fy as a migratory bird under the Conservation Act, two
separate, independent conditions nmust be net: the bird nust
be a native wild bird and protected under the MBTA. The
Conservation Act does not in any way limt the definition of
m gratory bird under the MBTA and, by placing an additional
[imtation on the MBTA's definition, Congress expressly ex-
cluded sone birds that qualify as mgratory birds under the
MBTA fromthe Conservation Act's reach. |ndeed, had
Congress evinced the understandi ng cl ai med by counsel, the
phrase "all wild birds native to North America” would nerely
duplicate the MBTA's definition. Furthernore, including the
mute swan in the List of Mgratory Birds does not prevent
the Secretary fromcontrolling any potential harnful effects
caused by mute swans, because 16 U S.C. s 704 del egates
authority to the Secretary to adopt regul ations allow ng the
"hunting, ... capture, [or] killing" of protected mgratory
bi rds.

In sum the Secretary points to nothing in the statute,
applicable treaties, or admnistrative record that justifies the
exclusion of nmute swans fromthe List of Mgratory Birds.
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And, as noted above, both the MBTA and the Canada treaty
support Hill's claimthat the nute swan nust be included on
the list. The Secretary's decision therefore fails review un-
der Chevron step two.

C. Nati onal Environmental Policy Act

Appellant Hill also argues that the NEPA required the
Secretary to prepare an EIS with regard to its treatnment of
mut e swans. The NEPA requires an EI S for any "najor
Federal action[] significantly affecting the quality of the
human environnment." 42 U.S.C. s 4332(2)(C. In her brief
to this court, Hill identified several actions which she clains
qualify as major federal action: obtaining a pernmit fromthe
Maryl and Departnent of Natural Resources ("MDNR') to
take up to 50 nute swans per year; cooperating with the
MONR s Miute Swan managenent efforts, including assisting
i n burn managenent prograns that affect nmute swan nesting
sites; cooperating with the Atlantic Flyway Council and
endorsing its recomendati ons to nanage the nute swan
popul ation; instructing Fish and Wldlife Regional Directors
to control nute swans on federal |and; and deciding to
excl ude mute swans from coverage under the MBTA

Before the District Court, however, H Il only argued that
the Secretary was required to conduct an EI'S under the
NEPA "for the trunpeter swan, before massive reintroduc-
tion efforts on a national |evel began" and before the "nassive
killing and nutilation of nmute swans" began. Amended Com
plaint at 4-5. The District Court found, and H |l does not
now di spute, that the "Federal Defendants have submtted
uncontroverted decl arati ons which indicate none of them has
engaged in an ongoi ng or proposed programto reintroduce
trunpeter swans to the Atlantic Flyway or to exterm nate

mute swans.” Hill v. Babbitt, slip op. at 6 n.15. Because the
two grounds for invocation of the NEPA rai sed bel ow were
di smssed without a dispute of material fact below, H Il cannot

now i dentify any "major Federal actions" properly before this
court that would require the preparation of an EI'S. Accord-
ingly, the District Court conmmtted no error in dismssing
H1l"'s NEPA cl ains.
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I1l. Conclusion

For the reasons given above, we reverse the judgnment of
the District Court on Hill's MBTA claim grant judgment for
appel l ant, and vacate the Secretary's List of Mgratory Birds,
codified at 50 CF.R s 10.13, insofar as the |ist excludes nute
swans. We affirmthe District Court's entry of summary
judgrment on Hill"'s NEPA cl ai ns.

So
or der ed.
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